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1.0.   GENERAL INFORMATION

1.1. Rules and Procedures of the Board of Appeals are supplementary to re-

quirements set forth in the City Zoning Ordinance, Article VII, Chapter 24, Sections 24-185

through 24-193, as amended. All applicants, appellants and interested parties should con-

sult the Zoning Ordinance for important procedural and substantive requirements, and in-

quire of the City Planning and Code Administration (301-258-6330) for further information

and assistance.

1.2. Public meetings and hearings of the Board of Appeals shall generally be

held in the Council Chambers of City Hall, 31 South Summit Avenue, Gaithersburg, Mary-

land.

1.3. The Board of Appeals shall consist of five (5) members and one (1) alter-

nate member who shall serve in the absence of any regular member. Unless serving during

the absence or disability of any regular Board of Appeals member, an  alternate Board of

Appeals member shall not vote or participate in discussion, examination or deliberations of

the Board of Appeals involving a pending case.  At least three (3) persons appointed to the

Board of Appeals  must be present to constitute a quorum for the conduct of a hearing.

1.4. Generally, meetings of the Board of Appeals will be held once a month on

the second Thursday of the month. However, meetings may be held as often as necessary, at

the call of the Chairperson or upon request of at least two (2) Board of Appeals members.

1.5. The City Planning and Code Administration, subject to the direction of the

Board of Appeals and its Chairperson, shall conduct all correspondence of the Board of

Appeals, send out all notices required by these rules, attend all hearings of the Board of

Appeals and such other meetings as the Board of Appeals shall designate, keep the official

records, minutes, and recorded tapes of the proceedings, compile all required records, main-

tain the necessary files and indexes and be responsible for drafting resolutions and securing

the signature of the Chairperson.

1.6. In fulfilling its legislative mandate, the Board of Appeals may exercise the

following powers:

a. hold conferences with parties and or their legal representatives to clarify

issues and expedite full and fair handling of a case;

b. on motion by any party, or by the Board of Appeals, dispose of procedural

requests, including but not limited to the following motions: to amend, to

consolidate applications or petitions, or to reopen the record of any case in

order to receive additional evidence or information;
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c. on motion by any party, or by the Board of Appeals, introduce into the

record documentary or other evidence, provided that all parties are given

reasonable notice;

d. ask parties to submit proposed findings of fact and memoranda of law;

e. require parties to provide additional information about the application;

f. waive minor procedural defects or errors that do not affect substantive rights

of the parties in order to proceed on the merits;

g. take any other action necessary to carry out the intent of the Zoning Ordi-

nance; and

h. exercise all other powers included in Article VII, Chapter 24 of the Code of

the City of Gaithersburg.
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2.0.   FILING OF APPEALS, PETITIONS

2.1. All petitions to the Board of Appeals shall be filed with the City Planning

and Code Administration on appropriate forms provided by the department. No petition

shall be accepted by the City Planning and Code Administration for filing unless it contains

complete and accurate information, meets all applicable requirements under Section 24-

188 of the Zoning Ordinance, and is accompanied by the current processing fee set forth by

resolution of the Mayor and City Council.

2.2. When the Board of Appeals finds that any information or documents re-

quired to be filed pursuant to Section 24-188 of the Zoning Ordinance are not sufficiently

detailed to either present or make a final decision, the Board of Appeals may require addi-

tional information or documentation to be provided.

2.3. Reports of expert witnesses for any petitioner must be submitted not later

than ten (10) days after the time of the initial filing unless permission to do so is granted by

the Board of Appeals. Expert reports other than those of a petitioner must be submitted not

later than fifteen (15) days before the public hearing.

2.4. The following prehearing requirements shall apply to all petition requests

for special exception, variance or administrative review:

a. The petitioner must file a prehearing statement at the Department of Plan-

ning and Code Administration in duplicate no later than fifteen (15) days

prior to the date set for the hearing, with copies to all parties of record.  The

statement must include the following information:

(1) a statement of the grounds upon which the petition is based;

(2) copies of all reports,  studies and other documents and plans in-

tended to be introduced at the hearing;

(3) a summary of expert testimony and credentials which will be prof-

fered at the hearing;

(4) identity of all witnesses who will testify; and

(5) estimated time required for presentation.

b. Persons or associations intending to appear in opposition to a petition

whether or not represented by counsel, must file a similar prehearing state-

ment no later than seven (7) days prior to the date of the hearing.  Nothing

in this section should be construed to limit the rights of individual mem-

bers of the public to submit testimony during the hearing or to submit per-

tinent written materials at any time while the record remains open.
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c. The information submitted in compliance with Sections 2.4.(a) and  (b)

above shall be construed as an intent only to submit such information or to

provide testimony from witnesses, but neither the petitioner nor the oppo-

sition are bound to introduce the same at the hearing.

d. Failure by a party to comply with Section 2.4.(a) and/or (b) may be cause

for refusal to accept the pre-hearing statement and/or postponement, con-

tinuation of the hearing, and/or  decisions to leave the record open for a

specified time to permit rebuttal evidence.  Advertisements or transcript

costs of a continued or postponed hearing must be paid by the party who

failed to comply with the pre-hearing statement requirement and must be

paid to the City prior to the issuance of the Board of Appeals’ written opin-

ion.  In addition, the Board is empowered to dismiss an appeal or deny the

introduction into the record any report, study or plans or prohibit the testi-

mony of a party’s witness who is not identified due to the failure of a party

to comply with Section 2-4(a) and/or (b).

2.5. All petitions for special exception and variance shall be referred immedi-

ately to the required official or agency designated in Section 24-188(d) for comment and

recommendation.

2.6. In all matters before the Board of Appeals, documents  required to be filed

are available  for review by all interested persons.

2.7. A petitioner may amend their petition without the consent of the Board of

Appeals under the following circumstances:

a. Any time prior to the submission of the prehearing statement required to be
filed in Section 2.4. of these Rules;

b. Amendments requested by the city planning commission or other city, county
or state agency;

c. Amendments which are consented to by all parties of record;

d. Amendments to correct  minor errors in petitioner’s submission; or

e. Amendments requested by the Board of Appeals during the hearing or at
any time before the record is closed.

Any other amendments not specified above shall be filed only upon the consent of

the Board of Appeals following a request to amend with due notice to all parties of record

and an opportunity for other parties to respond in writing,  orally at the hearing, or by

continuing the hearing, as the Board of Appeals shall determine.
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3.0.   OFFICIAL RECORDS AND CALENDAR

3.1. Upon filing the appropriate form, required information and documents,

and paying the required filing fee, each case will be assigned, by the City Planning and

Code Administration, a serialized case number and an official file shall be opened which

shall contain all exhibits of record or references to exhibits which, due to size or bulk,

cannot be maintained in the file. All exhibits shall be serially numbered and an exhibit list

prepared.

3.2. Each case shall be placed upon the calendar of the Board of Appeals for

public hearing by the City Planning and Code Administration in conformance with all ap-

plicable notice requirements.

3.3. Cases shall be heard in the order in which they appear on the calendar,

unless the Chairperson shall find reasonable cause for changing the order of the hearing and

that such change will not prejudice any party of record.
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4.0.   NOTICE OF HEARINGS

4.1. Public notice of the scheduled hearing on any special exception, variance,

or when applicable, an appeal involving administrative review, shall be given by ordinary

mail, postage prepaid to the petitioner, the owner of the property, and owners of all proper-

ties (at the time of the filing of the petition) abutting and confronting the property, including

occupants when different from the property owner, at least fifteen (15) days prior to the

date of the public hearing. If an abutting and confronting property is owned by a condo-

minium, cooperative or a homeowners’ association, notice shall be sufficient if given to the

governing body and resident agent of the condominium, cooperative or homeowners’ asso-

ciation.  In addition, notice shall be published in a newspaper of general circulation in the

City at least fifteen (15) days prior to the public hearing. Notice of such hearing shall be

posted by the petitioner with sign(s) provided by the Board of Appeals staff on the property

under consideration fifteen (15) days prior to the public hearing in accordance with the

Rule 4.3.

4.2. At the time of mailing notices, pursuant to Subsection 4.1. above, written

notice shall also be given to the following:

a. persons who have requested notice;

b. interested persons, community, civic or business organizations as may be

determined by the Board of Appeals, the City Manager, or the City Plan-

ning and Code Administration.

4.3. In addition to notification by mail, as prescribed above, in the case of any

special exception or variance request, a sign will be posted by the petitioner on the property

not less than fifteen (15) days prior to the date of the public hearing in accordance with the

following:

a. At minimum, the sign shall contain the following information:

(1) the title of “Board of Appeals”;

(2) the type of application pending;

(3) the application number;

(4) the date, and place of the hearing; and

(5) a phone number to call for additional information.

b. If the property has frontage on one (1) or more improved streets, there shall

be one (1) sign posted for each one thousand (1,000) feet (or fraction) of

frontage on each street.  The sign(s) shall be posted on the property near

the street right-of-way, so as to be visible from the improved portion of the

street. When more than one (1) sign is required to be posted along a street,

the signs shall, where practicable, be evenly spaced along the street.

c. If the property does not have frontage on an improved public street, then

one (1) sign shall be placed on the property by the petition.  This sign shall
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be near the boundary of the property and visible from an adjoining prop-

erty.  Another sign shall be placed by the petition near to, and visible from,

the improved portion of the nearest, most-traveled street.  This sign shall

indicate it is not on the subject property.

d. The minimum size of each sign shall be two (2) feet in width by three (3)

feet in height for all signs to be located abutting streets that are two (2)

lanes or smaller. However, the minimum size of each sign shall be four (4)

feet in width by three (3) feet in height, for all signs to be located abutting

streets that are larger than two lanes.

e. All signs posted shall be conspicuous and legible.

f. The petitioner shall be responsible for reasonable maintenance of all signs.

In the event a sign is removed, falls down, or otherwise is not on the prop-

erty or in the right-of-way during the pendency of and until the date of the

hearing, it shall be the responsibility of the petitioner to re-post the sign.

g. The petitioner shall file a written statement in the record of posting.

h. The sign shall remain posted until the Board of Appeals has issued its writ-

ten opinion.

4.4. Notice of public hearings, pursuant to Section 24-188(5) of the Zoning

Ordinance, shall be placed by the City Planning and Code Administration and shall appear

in a local newspaper of general circulation in the City, at least fifteen (15) days prior to the

hearing, for any special exception or variance.
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5.0.   HEARINGS

5.1. It shall be the duty of the Board of Appeals to inquire fully into the facts of

each case. In this respect, the Board of Appeals shall have the authority to:

a. request the attendance of witnesses and submission of documents;

b. regulate the course of any hearing;

c. rule on offers of proof and receive relevant evidence;

d. exclude incompetent, irrelevant, immaterial, and unduly repetitious evi-

dence;

e. hold conferences for simplification of the issues by consent of the parties;

f. dispose of, or rule upon, procedural requests and order hearings consoli-

dated or reopened;

g. call, examine, and cross-examine witnesses and  admit or deny into the

record documentary or other evidence;

h. require any organization or group of people to designate a spokesperson to

coordinate testimony and conduct examination of witnesses.

5.2. All evidence and exhibits shall be subject to admission into the record by

the Board of Appeals. Evidence and exhibits shall be duly numbered, made a part of the

record, and included in the case file. The Board of Appeals may require photographs or

reproductions to be substituted in lieu of large or bulky exhibits.

5.3. The Board of Appeals may request that an attorney advisor and/or repre-

sentative from City staff be present at any public meeting, public hearing or authorized

executive session to render advice or assistance. Any advice or assistance rendered by an

attorney advisor and/or representative from the City staff shall not be considered an ex

parte communication.

5.4. The order of procedure for the presentation of evidence shall be as follows,

with examination by the Board of Appeals at any time:

a. presentation of the official record, notation of any objections to any part of

the record, and other preliminary matters;

b. presentation of evidence and testimony by the petitioner;

c. presentation of evidence and testimony of interested administrative offi-

cials and staff;
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d. presentation of information and testimony by those in opposition to

petitioner’s request;

e. testimony by other interested persons or organizations;

f. rebuttal evidence by petitioner;

g. formal receipt into evidence of the record by the Board of Appeals; and

h.  closing statements by each side.

5.5. Cross-examination of witnesses shall be permitted; however, questioning

must be confined as closely as possible to the scope of the direct testimony of the witness.

Repetitious questions and examination on irrelevant matters will not be permitted.

5.6. The petitioner shall have the burden of proof, which shall include the bur-

den of going forward with the evidence and the burden of persuasion on all questions of fact

to be determined by the Board of Appeals.

5.7. The Chairperson, in his/her discretion, may impose reasonable time limita-

tions on the presentation of evidence and testimony at a hearing, or on the length of the

hearing, in order to facilitate the orderly and expeditious conduct of the hearing.

5.8. A hearing may be continued or adjourned from time to time. If the time and

place of the continued or adjourned hearing is publicly announced at the scheduled hearing,

no further notice shall be required.

5.9. The Chairperson may require a group or organization to designate a spokes-

person to comply with 5.1(h).

5.10. Site visits by members of the Board of Appeals shall be permitted.  Board

of Appeals members conducting a site visit shall either recite orally into the record or place

a written statement into the record reciting the time and date of the site visit, its location, the

purpose of the visit and general observations.  All parties of record shall be notified of the

site visit and shall have an opportunity to respond at the hearing or in writing not less than

five (5) days after receipt of the notice of the site visit.  In order to accommodate any timely

response, the record shall automatically be reopened for the purpose of receiving the re-

sponse.

Casual travel by any site or observation of any site under consideration by the

Board of Appeals for administrative review, special exception or variance, the purpose of

which is unrelated to the matter under consideration, shall not be deemed as a site visit and

need not be reported.
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6.0.   DECISIONS

6.1. All actions and decisions of the Board of Appeals on any matter requiring

a public hearing shall be by written resolution. Each resolution shall show, among any other

required contents, the members participating, and their respective votes in the case.

6.2. Any member of the Board of Appeals who was not present for all or any

part of a hearing may only participate and vote on the petition, application or appeal if said

member reads the transcript or listens to the recorded testimony, reviews the exhibits of

record, reviews the minutes of any related public session, and so indicates by written state-

ment in the case file.

6.3. The Board of Appeals shall decide any application for any matter not later

than sixty (60) days from the date of the conclusion of the public hearing thereon, unless the

Board of Appeals, by majority vote and entered in its minutes, extends such period of time

and provides written notification to all parties.

6.4. Any resolution adopted, reflecting a decision on a special exception, vari-

ance or administrative review, shall be in writing and contain findings of fact and conclu-

sions as to legal issues supported by the evidence of record. Notification of any such deci-

sion shall be given to all parties entitled to original notice of the hearing and to all persons

appearing and testifying in person or by counsel by mailing a copy of the adopted resolution

to those persons.
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7.0.   REHEARING AND RECONSIDERATION

7.1. The Board of Appeals may reconsider its decisions upon its own motion or

upon the request of any aggrieved party; provided such request or motion is received  in

writing not more than ten (10) days from the date the Board of Appeals rendered its final

decision.  The request must specifically state the basis upon which the aggrieved party

contends the Board of Appeals’ decision should be reconsidered.  The party requesting

reconsideration or rehearing must serve all parties who received the original opinion with a

notice specifying the substance of the request at the same time the request is made to the

Board of Appeals. The Board of Appeals may grant a request to reconsider, provided suffi-

cient grounds are demonstrated.

 The Board of Appeals may grant reconsideration or rehearing only upon evidence:

a. of a clear showing that the action of the Board of Appeals did not conform

to relevant law or its rules of procedure; or

b. of a case of an irregularity, mistake, or fraud; or

c. indicating that certain pertinent and significant new evidence relevant to

the Board of Appeals’ decision could not reasonably have been presented

at the hearing before the Board of Appeals or otherwise included in the

record, together with a statement detailing why such information was not

timely presented; or

d. of such other appropriate compelling basis as determined by the Board  of

Appeals.

Prior to Board of Appeals action on a request for reconsideration or rehearing, any

party may file a written response and request oral argument.  All parties who received the

original opinion must be served a copy of the response.  The fact that a party raises an issue

worthy of reconsideration does not itself require the Board of Appeals to reconsider a prior

action.

7.2. Any decision on a request for rehearing or reconsideration not granted within

twenty (20) days from the date received shall be deemed denied; provided however, if the

Board prior to the expiration of this twenty (20) day period believes additional time is

required to take action on the request, the Board by resolution may extend the effective date

of the decision which is the subject of the request.

7.3 If a judicial appeal is filed by an aggrieved party prior to the Board’s deci-

sion on a request for reconsideration or rehearing, then the Board of Appeals shall be di-

vested of jurisdiction to decide the request.
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8.0.   OFFICERS

8.1. The Board of Appeals shall annually elect a Chairperson and Vice Chair-

person at its first meeting held following January 1st.  The alternate Board of Appeals

Member shall not be eligible to run for office.

8.2. The Chairperson shall preside at all meetings and hearings of the Board of

Appeals.  In the event of the absence or disability of the Chairperson, the elected Vice

Chairperson shall preside.

8.3. In the event of the absence or disability of both the Chairperson and the

Vice Chairperson, the member with the most seniority shall preside.

8.4. In the event that the Chairperson resigns, the Vice Chairperson will fill out

the unexpired term of the Chairperson and an election for a Vice Chairperson shall be held

at the next regularly scheduled meeting.

8.5. Any participating member may nominate someone for office. All nomina-

tions are required to be seconded.

8.6. Any member may nominate himself or herself. The nomination is required

to be seconded.
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9.0.   RECORDS AND MINUTES

9.1. The designated staff liaison to the Board of Appeals shall maintain and

supervise the custody of all official records and minute books, which shall be kept posted to

date. Official records of each case shall include records of testimony and exhibits submitted

during the hearing and at such time, or times, the record may be open.

9.2. The staff liaison shall maintain official records of the petition case num-

bers, the name and address of the applicant, a short description by street, number, or other-

wise, of the premises involved in the petition and, where appropriate, the nature of the

petition and final disposition of the case.

9.3. The minutes shall record the resolution pertaining to each case acted on,

together with the vote of each member upon each question, or if absent or failing to vote,

indicating such fact, all of which shall be a public record.

9.4. A case file of each petition shall be maintained separate from the minutes.

The case file will contain all exhibits, correspondence and materials pertinent to the par-

ticular case.
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10.0.  COMMUNICATIONS

10.1. The Board of Appeals shall not consider any ex parte or private communi-

cation from any person or organization, whether oral or written, which may relate to the

merits of any appeal, special exception or variance pending before the Board of Appeals.

Any such communication must be noted in the record of the case and the parties shall be

given an opportunity to comment thereon.

10.2. Nothing contained herein shall preclude the Board of Appeals from obtain-

ing any advice, counsel or assistance from City staff provided said staff member, is not a

party to or directly involved in a pending matter for which the advice, counsel, or assistance

is sought.
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11.0.   RULE CHANGES AND SUPPLEMENT

11.1. Suspension of Rules–The suspension of any rule of procedure shall require

the unanimous concurrence of those members of the Board of Appeals present and voting.

11.2. Repeal or Amendment of Rules–Any member of the Board of Appeals who

wishes to amend the rules must submit a motion, order or resolution to repeal or amend a

rule of the Board of Appeals in writing to the Board of Appeals at least 45 days prior to a

meeting, together with the written text of any proposed amendment. The repeal or amend-

ment of any rules of the Board of Appeals shall require the presence of five (5) Board

members, which may include the alternate, and shall be by the majority of the Board.

11.3. Robert’s Rules of Order–These Rules of Procedure and the Zoning Ordi-

nance of the City of Gaithersburg shall govern the operations of the Board of Appeals.  To

the extent that any action, practice or procedure is not covered by the Rules of Procedure or

the Zoning Ordinance of the City of Gaithersburg, the rules of parliamentary practice and

procedure, as set forth in the most current edition of Robert’s Rules of Order, shall govern.

These Rules of Procedures adopted this

8th day of November, 2001

by the City Board of Appeals.

_______________________________

Harvey Kaye, Chairperson

Board of Appeals
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ENABLING LEGISLATION FOR THE BOARD OF APPEALS

Article VII

Chapter 24 of the City Code

Sec. 24-185. Created; composition; appointment and removal of members; compen-

sation.

There is hereby created and established a city board of appeals which shall consist

of five members and one alternate who shall be appointed by the mayor and confirmed by

the city council for three-year terms. Members of the board may be removed for cause by

the city council upon written charges and after public hearing. An alternate member shall

act in the place of an absent or disabled board member. Members of the board may receive

such compensation as deemed appropriate by the city council. The board shall elect a chair-

person and vice-chairperson.

Sec. 24-186. Rules; meetings; oaths; witnesses; record of proceedings.

a. The board of appeals shall adopt rules of procedure governing conduct of its pro-

ceedings and matters under its jurisdiction. Meetings of the board shall be open to

the public and shall be held at the call of the chairperson and at such other times as

the board may determine. The chairperson, or in his absence the vice-chairperson,

may administer oaths and compel the attendance of witnesses.

b. The board shall keep minutes and, where appropriate, transcripts, voice recordings

and other records on matters coming before the board and showing the vote of each

member upon each question or, if absent or failing to vote, indicating such fact, all

of which shall be a public record and filed immediately in the office of Planning

and Code Administration.

Sec. 24-187. Powers and duties.

The board of appeals shall have the following functions, powers and duties:

a . Administrative review. To hear and decide appeals where it is alleged that there is

an error in any final order, requirement, decision or determination made by any

administrative official or department of the city government or the planning com-

mission in the enforcement and administration of this chapter, the Building Code,

subdivision regulations or any other ordinance or regulation which may hereafter

be designated for such administrative review by the city council; provided, how-

ever, that appeals alleging error by the planning commission shall be by oral argu-

ment or written statement based solely on the evidence submitted and received in

the planning commission proceedings.
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b. Special exceptions. To hear and decide only those special exceptions as the board

of appeals is specifically authorized to pass on by the terms of this chapter.

The board of appeals is empowered to prescribe appropriate conditions and limita-

tions upon the approval of special exceptions.  Special exceptions approved by the

board shall be implemented in accordance with the terms and/or conditions set

forth in the board’s decision and shall include the requirement that the petitioner

shall be bound by all of the petitioner’s testimony and exhibits of record, the testi-

mony of the petitioner’s witnesses and representation of the petitioner’s attorneys,

to the extent that such evidence and representations are identified in the board’s

opinion approving the special exception.  Violation of such conditions and limita-

tion shall be deemed a violation of this chapter and, further, shall constitute grounds

for revocation of such special exception.

 c. Variances. To authorize on appeal in specific cases a variance from the strict appli-

cation of the terms or requirements of this chapter. Variations or waivers under the

Traditional Neighborhood Design (TND) Option are not variances subject to the

board’s jurisdiction.

In granting any variance the board may prescribe appropriate conditions and limi-

tations in conformance with this chapter, Violations of such conditions and limita-

tions shall be deemed a violation of this chapter and, further, shall constitute grounds

for revocation of such variance.

These provisions shall not be construed to permit the board, under the guise of a

variance, to authorize a use of land not otherwise permitted in the zone involved or

permit a variance specifically prohibited by the terms of this chapter or grant a

variance that will increase the intensity of an existing nonconforming use.

Sec. 24-188. General requirements and procedures.

a. Petitions filed for administrative review may be initiated by any person aggrieved

by a final order, requirement, decision or determination as set forth in subsection

(a) of section 24-187 of this Code. Such petition shall be filed within seventeen

(17) days of the date of the action from which the appeal is filed, unless extended

by law or by order of the board upon good cause shown not more than twenty-one

(21) days after the date of the action appealed from. The filing of a petition for

administrative review shall stay all proceedings in furtherance of the action ap-

pealed from unless such stay would cause immediate peril to life or property.

Petitions for a special exception or a variance may be filed by any person, entity or

government agency with any financial, contractual or proprietary interest in the

affected property. Should petitions be filed by one other than the owner of the

property, those petitions must be filed with the owner’s written consent.
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b. A petition for special exception, variance or administrative review shall be submit-

ted to the board of appeals in writing on forms provided for this purpose and ac-

companied by a filing fee which shall be established from time to time by the city

council. A petition shall not be accepted for filing which does not contain an appro-

priate application form, filing fee and supporting material set forth in subsection

(c) below.

c. An application for special exception or petition for variance or administrative re-

view shall be accompanied by the following materials and/or information:

(1) Special exceptions.

(a) Survey plats, site plans or other accurate drawings showing bound-

aries, dimensions, area, topography and frontage of the property

involved, as well as the location and dimensions of all structures

existing and proposed from the nearest property lines.

(b) Plans, architectural drawings, photographs, elevations, specifica-

tions of other detailed information depicting fully the exterior ap-

pearance of existing and proposed construction, including parking

and access, exterior lighting and signs, involved in the petition.

(c) A statement explaining in detail how the special exception is to be

operated, including hours of operation, number of anticipated em-

ployees, occupants and clientele, equipment involved and any spe-

cial conditions or limitations which the petitioner proposes for adop-

tion by the board.

(d) An approved forest stand delineation and forest conservation plan,

as defined in Chapter 22 of this Code, and required by section 22-

7 thereof, as well as any proposed landscaping and lighting plan.

(e) Certified copy of official zoning vicinity map of one-thousand-

foot radius surrounding the subject property and other information

to indicate the general conditions of use and existing improvements

on adjoining and confronting properties, along with a list of such

adjoining and confronting property owners, occupants and all ad-

dresses within two hundred (200) feet of the subject parcel.

(f) If the petitioner is not the owner of the property involved, or the

authorized agent of the owner, the lease, rental agreement or con-

tract to purchase by which the petitioner’s legal right to prosecute

the petition is established.
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(g) Applicable master plan maps reflecting proposed land use, zoning

and transportation, together with any other portions of the appli-

cable master plan deemed pertinent by the petitioner.

(h) All additional exhibits which the petitioner intends to introduce

and/or the identification of exhibits intended to be introduced at

the public hearing.

(i) A summary of what the petitioner expects to prove, including the

names of petitioner’s witnesses, summaries of the testimony of

expert witnesses and the estimated time required for presentation

of the petitioner’s case.  All expert reports shall be filed at least

fifteen (15) days prior to the public hearing.

(j) A listing of the names and addresses of all persons required to

receive notice pursuant to Section 24-188(e) of this Code.  If an

abutting or confronting property is a condominium, cooperative or

is owned by a homeowners’ association then notice shall be given

to the governing body and resident agent of the condominium co-

operative or homeowners’ association.

(2) Variances. Items a, b, e, h, i  and j of paragraph (1) above applicable to

special exceptions.

(3) Administrative review.

(a) The action, document and all records upon which the appeal was

filed or based.

(b) List of specific section or sections of the City Code relied upon or

authorizing the review.

(c) Certified copy of official zoning vicinity map of one-thousand-

foot radius surrounding the subject property and other information

to indicate the general conditions of use and existing improvements

on adjoining and confronting properties, along with a list of such

adjoining and confronting properties, within two hundred (200)

feet of the subject parcel.

(d) Copies of additional exhibits or documents upon which the peti-

tioner relies.
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d. All applications for special exceptions shall be referred to the city manager or his

designee and the planning commission for analysis, review and recommendations.

Petitions for variance shall be referred to the city manager or his designee, but shall

only be referred to the planning commission at the discretion and direction of the

board of appeals. Comments and recommendations shall be forwarded to the board

of appeals prior to the public hearing on the special exception or variance.

e. Notice of a public hearing on any special exception or variance shall be given by

mail to the petitioner, the owner of the property and all abutting and confronting

property owners of the property under consideration at least fifteen (15) days prior

to the date of the public hearing. Notice shall be published in a newspaper of gen-

eral circulation in the city at least fifteen (15) days prior to the public hearing. In

addition, notice of such hearing shall be posted by the petitioner with a sign pro-

vided by the Board of Appeals staff on the property under:

(1) At minimum, the sign shall contain the following information:

(a) the title of “Board of Appeals”;

(b) (b) the type of petition pending;

(c) the application number;

(d) the date, and place of the hearing; and

(e) a phone number to call for additional information.

(2) If the property has frontage on one (1) or more improved streets, there shall

be one (1) sign posted for each one thousand (1,000) feet (or fraction) of

frontage on each street.  The sign(s) shall be posted on the property near

the street right-of-way, so as to be visible from the improved portion of the

street. When more than one (1) sign is required to be posted along a street,

the signs shall, where practicable, be evenly spaced along the street.

(3) If the property does not have frontage on an improved public street, then one

(1) sign shall be placed on the property by the petitioner.  This sign shall be

near the boundary of the property and visible from an adjoining property.

Another sign shall be placed by the petitioner near to, and visible from, the

improved portion of the nearest, most-traveled street.  This sign shall indicate

it is not on the subject property.

(4) The minimum size of each sign shall be two (2) feet in width by three (3)

feet in height for all signs to be located abutting streets that are two (2)

lanes or smaller. However, the minimum size of each sign shall be four (4)

feet in width by three (3) feet in height, for all signs to be located abutting

streets that are larger than two lanes.

(5) All signs posted shall be conspicuous and legible.
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(6) The petitioner shall be responsible for reasonable maintenance of all signs.

In the event a sign is removed, falls down, or otherwise is not on the prop-

erty or in the right-of-way during the pendency of and until the date of the

hearing, it shall be the responsibility of the petitioner to re-post the sign.

(7) The petitioner shall file a written statement in the record of posting.

(8) The sign shall remain posted until the Board of Appeals has issued its writ-

ten opinion.

f. The board shall hold a public hearing on all petitions for special exceptions, vari-

ance or administrative review with the exception of appeals alleging error by the

planning commission wherein administrative review shall be by oral argument or

written statement based solely on the evidence submitted and received in the plan-

ning commission proceedings. The board’s hearings shall be public and any party

may appear in person or by agent or attorney. The conduct of the hearing shall be

conducted pursuant to the board’s rules of procedure. Hearings may be adjourned

or continued from time to time at the board’s discretion; provided, that any such

adjournment or continuance shall be to a time and date certain and all parties shall

be given notice thereof who were required to be notified of the original hearing.

The board shall have authority to adopt, and amend from time to time, rules of

procedure to govern the conduct of its proceedings.

g. No petition for special exception or variance may be amended by petitioner after

consideration by the planning commission so as to materially alter the original

request or proposal unless done so upon the recommendation of the planning com-

mission or with the prior consent of the board of appeals prior to the public hearing.

h. The board of appeals shall maintain a record of its proceedings, including all ex-

hibits filed and accepted, minutes of its proceedings and decisions and transcripts

or voice recordings of all testimony presented.

i. The petitioner for a special exception, variance or administrative review shall have

the burden of proof which shall include the burden of going forward with the evi-

dence and the burden of persuasion on all issues of fact which are to be determined

by the board of appeals.

Sec. 24-189. Findings required.

(a) Administrative review. A petition for administrative review may be granted when

the board of appeals finds from the evidence of record that the final order, require-

ment, decision or determination which is the subject of the appeal was clearly erro-

neous or not in accordance with the law.
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(b) Special exceptions. A special exception may be granted when the board of appeals

finds from the evidence of record that the proposed use:

(1) Is a permissible special exception within the zone and that the application

therefor complies with all procedural requirements set forth in this article;

(2) Complies with all standards and requirements specifically set forth for such

use as may be contained in this chapter and the development standards for the

zone within which the intended use will be located;

(3) Will not be detrimental to the use, peaceful enjoyment, economic value or

development of surrounding properties or the general neighborhood; and

will cause no objectionable noise, vibrations, fumes, odors, dust, toxicity,

glare or physical activity;

(4) Will be in harmony with the general character of the neighborhood consid-

ering population density, design, scale and bulk of any proposed new struc-

ture or conversion of existing structures; as well as the intensity and char-

acter of activity, traffic and parking conditions and number of similar uses;

(5) Will be consistent with the master plan or other planning guides or capital

programs for the physical development of the district;

(6) Will not adversely affect the health, safety, security, morals or general wel-

fare of residents, visitors or workers in the area;

(7) Will be served by adequate public services and facilities, including police

and fire protection, water and sanitary sewer, storm drainage, public roads

and other public improvements; and

(8) When located in a residential zone where buildings or structures are to be

constructed, reconstructed or altered shall, whenever practicable, have the

exterior appearance of residential buildings and shall have suitable land-

scaping, screening or fencing.

c. Variances. A variance from the terms of this chapter may be authorized by the

board of appeals upon proof by the evidence of record that the property under

consideration is unique and unusual in a manner different from the surrounding

properties to the extent that the unique or unusual circumstances causes the zoning

standards to impact disproportionately on the property and further, upon proof from

the evidence of record that:

(1) By reason of exceptional narrowness, shallowness, shape, topographical

conditions or other extraordinary situations or conditions peculiar to a spe-

cific parcel of property or improvements thereon, the strict application of

the terms and regulations of this chapter would result in peculiar or un-

usual practical difficulties to, or exceptional or undue hardship upon, the

owner’s use of his property;
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(2) Such variance is the minimum reasonably necessary to overcome the afore-

said exceptional circumstances;

(3) Such variance will not be detrimental to the use and enjoyment of neigh-

boring properties;

(4) Such variance can be granted without substantial impairment to the ap-

proved master plan affecting the subject property;

(5) Such variance will not substantially impact or affect the character of the

surrounding neighborhood;

(6) The extraordinary situation or condition or the exceptional or undue hard-

ship was not caused or created by the petitioner or any predecessor in inter-

est; and

(7) The grant of the variance will not permit or authorize a use of property,

prohibited or not permitted under the terms of this chapter.

Sec. 24-190. Decisions of board.

a. The decision of the board of appeals on any matter considered under this article

shall be in writing containing findings and conclusions and rendered within sixty

days from the date of the public hearing unless such time is extended by the board.

The affirmative vote of a majority of the board present shall be required to grant an

application for special exception or petition for variance. The same majority vote

of the board shall be required to reverse or affirm, in whole or in part, any order,

requirement, decision or determination which is the subject of administrative re-

view. If the necessary total of affirmative votes shall not be achieved, the applica-

tion or petition shall be denied. A copy of the board’s decision shall promptly be

mailed to all persons entitled to original notice of the hearing and to all persons

appearing and testifying in person or by counsel.

b. All decisions of the board under this article shall be based solely upon the evidence

of record.

c. The board may reconsider its decisions upon its own motion or upon request of any

party, provided such request or motion is received not more than ten days from the

date the board rendered its decision. The board may promulgate additional rules

with respect to reconsideration and rehearing.

d. The decision of the board shall not preclude any department or agency of the city,

when appropriate, to add specific conditions or requirements not inconsistent with

the board’s decision, which are necessary to comply with any state law, ordinances

or regulations of the city, or where necessary to protect adjacent properties, the

general neighborhood and residents, workers and visitors therein.
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Sec. 24-191. Special exception implementation, modification and abandonment.

a. The board of appeals shall prescribe a time limit in which the special exception is

required to be completed.  The board of appeals shall conduct a public hearing

upon the failure to complete the special exception within the prescribed time and

following the public hearing may terminate the special exception. The board may,

upon written request and for good cause shown, extend the time for completion of

the special exception.

b. The board of appeals is authorized to amend or modify the terms or conditions of a

special exception upon the request of the special exception holder or upon recom-

mendation of any city department or the planning commission, or pursuant to a

show cause hearing provided in section 24-192 of this Code. No public hearing

shall be required unless the proposed modification will substantially change the

nature, character or intensity of the use or materially impact the neighborhood in

which such use is located. If the board determines that a hearing is required, the

notice and hearing provisions contained in section 24-188 of this Code shall apply.

c. A special exception subject to the procedures in Section 24-192, shall be deemed

abandoned, irrespective of the intent of the holder, where the cessation of the use

approved or the activities incident to the operation of the special exception have

been discontinued for a period of at least six months after implementation thereof.

Sec. 24-192. Compliance; revocation of special exception.

a. A special exception holder shall comply with all terms, conditions and limitations

of the special exception. Noncompliance thereof shall be deemed a violation of this

chapter and may be cause for revocation of the special exception. Vested rights in a

special exception use shall not attach where that use is in violation of the terms,

limitations and conditions of the special exception approval or standards of the

zoning ordinance in effect at the time of such approval.  An inspection shall be

conducted by the appropriate department of the city to determine that the special

exception has been completed within the time period prescribed by the board of

appeals and all conditions and limitations of the special exception have been com-

plied with by the holder. Such other and further inspections may be conducted to

determine compliance with the decision of the board.

b. Upon the petition of any city department, the city manager, the planning commis-

sion or any resident within a one-half-mile radius of the property for which the

special exception is issued, alleging that the terms and/or conditions of the special

exception or the terms, conditions or restrictions attached to the grant of any permit

issued pursuant to this article are not being complied with, the board of appeals

may issue an order to the special exception holder and the property owner to appear

before the board at a time and date specified to show cause why such special excep-

tion should not be revoked. The board shall conduct a public hearing on the peti-

tioned revocation after written notice is provided to the petitioner, the special ex-

ception holder, the property owner and all other persons entitled to such notice in

the manner set forth in section 24-188 of this Code.
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c. After public hearing, the board may revoke the special exception upon finding from the

evidence of record that the terms and/or conditions of the special exception or the

terms, conditions and restrictions attached to the grant of any permit issued pursuant to

this article are not being complied with by the holder of the special exception. The

board in lieu of revocation may modify or set such other or further condition or limita-

tion upon the special exception.

d. After public hearing, the board may revoke a special exception upon finding from

the evidence of record that the cessation of the use of the special exception or

activities constituting or necessary to the special exception have ceased for a pe-

riod of at least six (6) month duration.

Sec. 24-193. Appeals from board decisions.

Any person, taxpayer, board or department of the city aggrieved by any decision of

the board of appeals may within thirty (30) days of the date of the board’s decision appeal

the decision to the circuit court for Montgomery County and thereafter to the appellate

courts of this state for further review. Appeals shall be subject to the provisions of the

Maryland Rules of Procedure governing administrative appeals.


